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RECENT IMPORTANT DECISIONS 



Acknowledgment— Who May Take— Competency Affected by 
Interest. — The acknowledgment of a mortgage upon a homestead was 
taken by an officer and stockholder in a loan company which was the agent 
for the loaner. Held, that the acknowledgment was valid. Gilbert v. Gar- 
ber (1903), — Neb. —95 N. W. Rep. 1030. 

It is a general rule that an officer is incompetent to take an acknowledg- 
ment to an instrument in which he is directly interested. Wilson v. Traer 
(1866), 20 Iowa, 231; Iron Belt Ass'n. v. Groves (189S) , 96 Va. 138. Although 
when this interest is not apparent there is some disagreement among the 
authorities. Bank v. Radtke (1893), 87 la. 363: Morrow v. Cole (1899), 58 
N. J. Eq. 203. But if the officer is simply agent or attorney for a party inter- 
ested, the rule is that he is not disqualified unless it is shown that he has 
some beneficial interest in the instrument, or the amount of his compensation 
depends on the making of the conveyance. Havemeyer v. Dahn (1896), 48 
Neb. 536, 33 L. R. A. 332; Penn v. Garvin (1892), 56 Ark. 511. An example 
of the permissible extent of that interest is furnished by the principal case. 
"It seems clear that any officer, acknowledging an instrument must be inter- 
ested in the transaction, at least to the extent of his fees. If the validity of 
his acknowledgment is to be destroyed by that fact, we should have to search 
for a notary who would incur all the responsibilities of that important office 
from pure disinterestedness." 

Acknowledgment of Mortgage Before Stocholdbr in Mortgagee 
Corporation — Stockholder as Witness.— A mortgaged certain lots to 
corporation X, in which B and C were shareholders. The mortgage was 
executed by A, in the presence of B and C, and was acknowledged by A, 
before C, a notary public. To a petition filed by R, in the probate court, as 
assignee for the benefit of the creditors of A, asking for an order to sell the 
lots to pay debts, the corporation, made a party defendant to the proceedings, 
filed its answer and cross-petition, asserting a claim and lien against the 
property by virtue of the mortgage held by it. To this claim, R, the assignee, 
replied, denying the validity of said mortgage for the reason that the mort- 
gage was neither witnessed nor acknowledged according to law. Held, by the 
probate, circuit, and supreme courts, that the mortgage was valid, and the 
claim of the corporation thereunder was sustained. Read v. Toledo Loan Co. 
("1903), — Ohio St. — : 67 N. E. Rep. 729. 

The holdings of the courts upon the degree of interest which will render an 
officer incompetent to take an acknowledgment, are not harmonious. While 
it is well settled that an acknowledgment before a grantee named in a deed 
is of no effect, Wilson v. Traer, 20 la. 231 ; Groesbeck v. Seeley, 13 Mich . 
329, there is some conflict upon the point whether a stockholder can take 
an acknowledgment of, or be a witness to, a deed or mortgage to the cor- 
poration. Although this point seems now to be settled in Ohio, there are 
many courts that take a contrary view. Smith v. Clark, 100 la. 605; Kothe 
v. Krag-Reynolds Co., 20 Ind. App. 293; Horbach v. Tyrrell, 48 Neb. 514, 
37 L. R. A. 434. See I. Mich. Law Rev. p. 215. 

Agency — Estoppel to Set Up Illegality.— The plaintiff brings suit on 
a replevin bond given by the American Preservers Company, with the defen- 
dant as surety. The bond was given in a suit in the Illinois state courts. 
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{Bishop v. The American Preservers Company, 157 111., 284, 41 N. E. 765, 48 
Am. St. Rep. 317), and the plaintiff brings this action against the surety for 
failure to return the property there in question, the facts of that case being 
as follows : Bishop was the owner of a manufactory of fruit butters, etc. He 
was induced by threats and promises to transfer this business in exchange for 
trust certificates to the American Preservers Company, who thereupon turned 
the property over to his management and paid him a salary. He continued 
as their agent for about three years, when he attempted to avoid the contract 
and hold the property as his own. Suit was brought in replevin in the Illi- 
nois courts by the American Preservers Company, judgment given for the 
plaintiff in the lower court, and reversed on appeal, and the case was sent 
back for a new trial on the ground that the transfer was illegal as against pub- 
lic policy. For failure to prosecute the new trial, judgment by default was 
rendered in the Illinois courts for the defendant, and the suit in the United 
States courts commenced against the surety for failure of the American Pre- 
servers Company to return the property. The statute of Illinois provides 
that when the merits of the case have not been determined, title to the prop- 
erty may be pleaded in mitigation of damages in a suit on a replevin bond. 
3 Starr and C. Ann. St. 111. c. 119 par. 26,pg. 3388. Held, that the surety is not 
liable because the property belongs to the American Preservers Company, the 
defendant being estopped as an agent, to set up the illegality of the contract 
of sale in a collateral suit against him. Gilbert v. American Surety Co. 
(1902), C. C. A. 121 Fed. Rep. 499. 

The agent is estopped to deny his principal's title to property with which 
he has been intrusted. Clallin v. The Continental Jersey Works, 85 Ga. 27, 
11 S. E. 721. It has been held likewise that the parties to an executed illegal 
contract will be held bound as the courts find them. Ager v. Duncan, 50 
Cal. 325; Williams v. Englebrecht, 37 Oh. St. 383. 

Agency — Distinguished from Trust. — A, having received certain 
money on an insurance policy, turned it over to B. Witnesses testified, some 
that after paying the debts of the deceased, B was to hold the remainder for 
A's children, others that the remainder was to be returned to A, who brings 
suit for the amount left in B's hands on the theory that B is her agent. The 
defense contends that he is a trustee for the children. Held, that A should 
recover. Flaherty v O'Connor (1903), — R. I. — 54 Atl. Rep. 376. 

The court refused to hold B a trustee because the evidence to prove the trust 
was not clear and convincing. Columbia Nat' I. Bank v. Baldwin, 90 N. W. 
890. There are several differences between an agency and a trust, important 
among which are (1), that a trust is irrevocable. Perry on Trusts, Vol. 1, 
Sec. 104; Kraft v. Neuffer, 52 Atl. 100, 202 Penn. 558; without the consent 
of the beneficiaries or a reservation of power to revoke, Van Cott v. Prentice, 
104 N. Y. 45, while an agency exists at the will of the principal unless it is 
coupled with an interest, Mechem on Agency, Sees. 240 and 241; (2), that 
legal title is in the trustee, but where an agency exists it remains in the 
principal, Sibley v Ober & Sons Co., 87 Ga. 55, 13 S. E. 711; (3), an agentis 
ordinarily employed to negotiate or contract with third parties, not so a 
trustee, Hartley v. Phillips, 198 Penn. 9; (4), the trustee represents the 
beneficiary, the agent his principal, Whittle v. Vanderbilt, etc. Co., 83 Fed. 
48; (5), a trust is not revoked by the death of either party, while an agency 
is usually terminated thereby, Lyle v Burke, 40 Mich. 499. 

Agency or Service— Telegraph Companies — Knowledge oe Oper- 
ator. — That a telegraph company is chargeable with the knowledge of an 
operator, on the same theory as a principal is responsible for the knowledge 



